Introduction
The Ne La our third ay poli y of ide i g parti ipatio a e traced back to the early 1990s. However in terms of clear policy trajectory, it has its origins in the Deari g Co ittee s 'eport o Higher Education o issio ed y Joh Major s Co ser ati e go er e t, hi h reported duri g the early o ths of Ne La our s first administration in 1997. One of Deari g s recommendations was that government should introduce policies which encourage and support students from disadvantaged backgrounds, whose social demography, amongst other things, had traditionally denied them the opportunity to attend higher education.2 This article will trace the progress of the widening participation policy: it will provide a a alysis of the poli y s traje tory fro Deari g to the prese t: some of the main effects that the i lusi e poli y approach to higher education has had on universities and law schools going into the 21 st century will be considered and will be analysed in light of the suggestion that an educated nation is beneficial for, or will contribute to, the economic well being of the nation in the long term.
The article will analyse the policy choice i ter s of its o grue e ith third ay principles of inclusion, social justice and an enhanced sense of citizenship in the pursuit and creation of a more educated nation, but at the expense of the accusation that widening participation has devalued the undergraduate degree qualification. This is particularly relevant to those degree subjects, including law, which were traditionally accepted as being academically challenging.
Finally the article will consider the particular policy implications for legal education, including the graduate skills agenda, the issue of student retention, and will propose the notion that widening participation in higher education may not have been embraced by some institutions for the reasons intended by government. The competing interests of traditional and new approaches to higher education will be reflected upon, and achievement of the policy intentions will be questioned.
Tracking the policy trail
Blair s pre-election speech to the Labour Party Conference at Blackpool on 1 st October 1996 signalled a decisive repositioning of education onto the centre policy stage. That speech included Blair s now famous words:
"Ask me my three main priorities for government, and I tell you: education, education, education".3 Upon coming to power in 1997, amongst the education policy pledges outlined by Blair s first edu atio se retary, Da id Blu kett, as that su essi e La our governments would work hard towards ensuring that 50% of adult population would be put through higher education by 2010.4
In Blair s 1996 Ruskin speech there is brief mention of Ne La our s thi ki g o the future of higher education, but it was the Kennedy Report (Further Education Funding Council) published the following year that argued strongly that learning in higher education was the key to economic prosperity and social cohesion which had a i flue e o Ne La our s future poli y essages.5
The Deari g 'eport appeared i July 1997 duri g the third o th of Blair s te ure as Prime Minister. In his report Dearing warned that the British economy could not survive without expanding the universities, improving their teaching and broadening their students' skills. Some of the proposals included: the charging of tuition fees, an unprecedented expansion of student numbers and "threshold" standards for degrees.6
Deari g a d his o ittee s ie s appear to e ased o the pre ise that a educated nation is required, for the growing competitive globalized market economy and as Hodgson and Spours put it;
The development of skills in the population as a whole is seen by New Labour as central to economic competitiveness in an era of rapid te h ologi al ha ge 7
The proposals for higher education put forward by Dearing and adopted by New Labour were fourfold: firstly a proposal to use a variety of funding levers to support higher education institutions in developing widening access or participation: secondly, an intention to provide targeted individual support for particular groups of under-represented learners (eg disabled): thirdly to increase the number of subdegree programmes designed to attract new types of learners, and fourthly: to focus attention on the kind of teaching and learning strategies that they considered to be required by the new types of learners entering higher education.8 Further reports and ultimately legislation followed.9
Policy analysis
The so ial justi e aspe t of Ne La our s approa h to edu atio poli y during its lifetime in government can be neatly illustrated by its Aimhigher strategy.10 Whilst the numbers of students from unskilled backgrounds increased by only 500 by the year 2000 from 5000 in 1995, the number of students from partly skilled 5 Walford G, (2006) Op. cit. Trowler, supra n. 5. 9 In the same year that Dearing reported, the Higher Education Funding Committee for England (HEFCE) produced its Report on Participation for Non-traditional Students in Higher Education, furthering the widening participation policy agenda and the following year the unpopular Teaching and Higher Education Act 1998 which introduced tuition fees for students was passed. 10 See https://www.gov.uk and http://www.direct.gov.uk/en/educationandlearning/. According to Directgov, Aimhigher is a national programme which aims to widen participation in higher education by raising the aspirations and developing the abilities of young people from under-represented communities. The Directgov website states that overwhelmingly these are people from lower socio-economic groups and disadvantaged backgrounds. (Both accessed on 21.02.13).
backgrounds grew more steeply, from nearly 2000 to just over 24,000 in the same period.11 There is evidence therefore that progress was being made in this area prior to Ne La our s te ure, ho e er such strategies as Aimhigher were nevertheless ha i g a positi e i pa t o the de elop e t of the k o ledge e o o y .12 Labour s 1996 paper on Lifelong Learning emphasised the fact that continuous learning is key to economic success, social cohesion and national prosperity.13 A riti al readi g of the strategy as set out i La our s 1999 White Paper A Vision for the New Millennium, indicates that this is more a response to what is required as a skills demand of a knowledge economy for global competitiveness, than issues of social inclusion and increased opportunities for lifelong learning.14 Disabled students, i.e. those with disabilities ranging from physical, sensory, neurological, psychiatric and those with learning disabilities such as dyslexia, were considered unrepresented in higher education by Dearing and universities were provided with financial incentives by HEFCE to take on more disabled students.15 The Disability Discrimination Act 1995 and its amendments, imposes obligations on HEIs to provide minimum standards for students with disabilities, but despite this and although disabled students have been entering higher education in greater numbers, they remain under-represented today and their experiences are variable.16
In adopting many of Dearing s re o e datio s, government quickly realised that increased funding provision for a rapidly expanding higher education sector was vital; if such expansion was to be sustained at the rate anticipated and if the 2010 target was to be achieved. Many critics viewed the continued rise in public sector education spending as unsustainable. Through the Teaching and Higher Education Act 1998 annual tuition fees of £1,000 per student were therefore introduced and in 2003 this policy was extended to allow higher education institutions to increase annual tuition fees to £3,000 per capita.17 The introduction of tuition fees attracted criticism for placing an unfair burden on students and critics warned that they would have a damaging effect on the widening participation agenda.18
The introduction of increased tuition fees was particularly relevant for students who were thinking about studying law and especially for those proposing to practise as solicitors or barristers. Entering either branch of the legal profession requires law graduates to pursue a final year towards completion of the vocational stage of their legal education. Tuition fees for either the Legal Practice Course (LPC) or Bar Practice 11 Trowler P, (2003) , Education Policy, Routledge (London) citing Thomas E, (2001) Thomas E, (2001) , Widening Participation in Post-compulsory Education, Continuum (London) . 16 This is according to the HE Academy (www.heacademy.ac.uk), and this underrepresentation of minority groups is supported by a National Audit Office Report in 2008, which also stated that whilst between 2002 and 2008 there have been improvements in the participation of some groups in higher education, this was not true of all groups and some remain significantly underrepresented in higher education, particularly those from lower socio-economic backgrounds. See https://www.nao.org.uk (accessed on 21.02.13) 17 Machin S and Vignoles A, (2006) , Education Policy in the UK, Centre for the Economics of Education. 18Op. cit. Trowler, supra n. 11.
Training Course (BPTC) can be as much as £13,300 per annum for the LPC thus adding to the tuition fee debt burden.19 UCAS did in fact report an immediate drop in student numbers from under-represented groups applying for admission to most types of university despite the availability of financial assistance.20
The global financial crisis which began to bite towards the end of 2008 has perhaps coloured any favourable analysis of the widening participation policy and it may take many years before the higher education policies of the Blair-Brown years can be effectively analysed. It was evident however that by 2010 the 50% target had not been achieved and as such it is also arguable whether after 13 years of New Labour, they achieved the aims of their social democratic higher education policy agenda overall.
Despite the see i gly ell i te tio ed pro otio of so ial de o rati third ay principles, analysis of the policy effects would question whether this is actually a promotion of social justice and egalitarianism or merely a case of institutional survival. For some institutions widening participation, increasing access, social inclusion measures and rhetoric about lifelong learning have perhaps been more closely linked with more pragmatic concerns over institutional survival. If this is the case, then it appears that some institutions, particularly those newer universities, are pursuing an inclusive education policy in order to survive.21
There was much talk in the popular and broadcast press during the last decade a out the du i g do of edu atio sta dards, degree qualifications included. Some education commentators and journalists including Minette Marrin were hyperriti al of Ne La our s poli ies ith regard to the Higher Education sector: To circumvent graduate unemployment, which has never been higher, government was also forced to introduce expedient policy making schemes such as graduate apprenticeships.23
Earlier in this article the question of sustainability of public sector education spending levels, regardless of part-funding through tuition fees, was raised. Clearly it could not because during the latter part of Bro s ad i istratio , serious public sector funding cuts were announced for higher education. In September 2010 the budgets of more than three-quarters of universities in England were cut, some by nearly 14%.24 This was only the beginning as once the Conservative led coalition had formed a government; it announced proposals to introduce full tuition fees. The proposals were adopted by Parliament and full tuition fees were introduced in September 2012, leaving the Liberal Democrats in the embarrassing position of having to make a clear manifesto policy U-turn.
The implications for legal education
Over the past twenty years and particularly since 1997, there has been dramatic expansion in terms of numbers attending higher education and in particular students reading law. Sixty seven universities offered law as a degree subject in 1994,25 in 2012 there were 96,26 an increase of some 43% in the space of 18 years. My institution is o e of the ost re e t e u i ersities to offer the qualifying law degree (QLD). Legal education is just one part of the massification of tertiary education which prompted George Ritzer to describe the process as the McDonaldization of higher education.27
The promotion of the New Labour third way policy of creating an educated workforce has had a real impact on the growth of legal education in the UK. The QLD, whilst academically challenging, has been traditionally regarded as a good allround degree useful in so many different employment sectors. However, many students arrive at university to take law with aspirations of practising as either solicitors or barristers. From my experience, by year three, many fewer will want to practise law and of those who still aspire to pursuing some kind of legal career, the majority will not have either a training contract or a pupillage. Many eventually confront the realisation that they will never pursue a career as a legal practitioner either because they do not feel academically capable, that the further training stage is cost prohibitive, competition is far too stiff or the length of time that it may take to gain qualification to practise in either branch of the profession may suggest that they are better off choosing an alternative career.
Whether or not one subscribes to the Ritzerian theory of McDonaldization, there is no denying that one product of the massification of higher education in the UK over the last 20 years or so, has been the development of a graduate skills agenda which has arisen with much more of a focus on employability and transferable skills. The idea of transferrable skills can be traced back to Ja es Callagha s 1976 Ruskin College speech, some twenty years before Tony Blair returned to the same college to deliver his own version of the speech.28 In his speech Callaghan sought to popularise the view that the main aim of education (and particularly post-compulsory education) should be instrumental in that it should primarily serve the needs of the economy. This was arguably one of the important foundational platforms for New La our s so ial de o rati approa h to edu atio throughout the late i eties a d going into the first decade of the 21 st century and has been met with some measure of success.
With the rise of the e u i ersities , including my own institution, skills have become more central to the HE curriculum. My university is a good example of a new university which promotes degree programmes, including law, with an emphasis placed on graduate transferable skills. Such as: communication (both orally and written), computer literacy, effective team-working, problem solving and negotiating. The university has a rich tradition of educating students for employment within the public sector, from health and social work to policing, and has done so effectively for many years. For example, within my own department partnerships have been entered into with the local regional police constabulary for the training of their police officers. Offering law as both a single and combined honours QLD with a skills based element further enhances this agenda.
Allied to the rise of the so alled e u i ersities , promotion of the graduate skills and lifelong learning agendas has arguably broken down the traditional barrier between academic and vocational training. This drive towards the promotion and development of graduate and transferable skills has had an impact upon the debate about the nature of higher education curriculum design and delivery. There are now competing agendas within many university departments including law, between those who subscribe to the creation of a knowledge based workforce fit for the o petiti e glo ilized orld, agai st the ore traditio al a ade i s ie that the role of higher education is to provide a liberal education and produce intellectuals who are capable of critical and independent thought. Government policy in the higher education sector has undoubtedly created a need for a rounded curriculum which satisfies both the social justice agenda and the creation of a skilled workforce to enable the UK to compete globally during the 21 st century. This is no less important than in the area of legal education which has a duty to responsibly and adequately prepare both the atio s future la yers for legal practise and those who study law with a view to entering other employment sectors, such as finance, local government or education perhaps.29 28 According to Lea J (et al), (2003), Working in Post Compulsory Education, Open UP (Maidenhead) . 29 See the series of annual statistical reports published by the Law Society which are useful indicators of the growing number of students choosing to study law as a degree subject; the reports for the years 1987 to 2010 inclusive are available at:http://www.lawsociety.org.uk/aboutlawsociety/whatwedo/researchandtrends/statisticalreport.law and which are referenced by Mayson S, (2011) in The Education And Training of Solicitors: Time For Change, The Law Teacher, 45:3, 278-293. The skills aspect of legal training is situated within the LPC or BPTC and even then it is arguable that there is little link between what students learn substantively and the application of that substantive law during the vocational stage of their legal education. In an article published for this journal, Stephen Mayson highlights the criticisms of the adequacy and effectiveness of the QLD as a part of the process of professional formation stating that these come from both employers and LPC/BPTC providers. He generally points to inadequate legal research skills and the poor standard of written English as being perceived as real issues for employers.30 Could this perhaps be a side effect of widening participation? One challenge for LETR in mapping out proposals for the future landscape of legal education in the UK, is to strike a balance between prescribing the right kind of graduate type skills whilst at the same time accommodating the substantive law requirements of the core foundational subjects of legal knowledge.31
An increasing number of students now attending higher education to read for degrees such as law are the first from their families to do so. Many are from a sociodemographic background which would have denied them this opportunity in previous decades. Critics such as Marrin would no doubt argue that this has been possible, not through the raising of education standards during the compulsory education years, but through the devaluation of GCSE and A-level qualifications.32 Many of the students studying law at my institution would not have had the opportunity to do so 25 years ago. The corollary of widening participation in the context of legal education is that when students now get that opportunity to study an academically challenging subject such as law at degree level, a significant proportion does not complete the degree course.
Lynne Graham-Matheson in her report for Consortium for Access to Legal Education33 considered that one of the main issues for the institutions, upon which she focused her research, is that of retention, i.e. ensuring that students complete their degree. She quite rightly stated that this is demoralising for students and staff, as well as having financial implications for the institution. Retention is a real concern for the new universities such as my own. From 54 students starting the first year of the LLB in September 2008, some 34 graduated; an attrition rate of 37%. According to Graham-Matheson there are a number of reasons for poor retention rates. Some law schools are under pressure from their institutions to recruit large numbers of students. Because law is a popular degree, the decision to introduce it may be taken to compensate for other less popular subjects.34 This could well be an explanation in part for my own i stitutio s decision to offer law as a single honours degree given the decline in student numbers on some other degree programmes. If one were to be critical, this strategy may support the arguments on institutional sustainability rather more than those centred on any egalitarian social justice agenda. 30 Mayson S (2011) What widening participation seems to have achieved for many aspiring legal practitioners, particularly those graduating from the newer universities, is the realisation that they will never practise law. What many law graduates are left with instead is a degree that is arguably under-valued; they will find themselves entering the job market at a level which 25 years ago would not have been considered commensurate with a law degree in terms of either status or salary. Not only that, most law graduates will also graduate with a student loan debt burden which they will be repaying for much of their working lives whilst working in relatively low paid employment. The legacy that widening participation has produced for legal education requires us all as educators in this area to be honest with undergraduate law students from day one. This includes providing them with realistic careers advice as to how they may use their law degree in a broader sense and not just as legal practitioners. (3,367 words) 
